
145 

Department of Education 3452.227–70 

(End of clause) 

3452.216–71 Negotiated overhead 
rates—fixed. 

Insert the following clause in cost-re-
imbursement contracts as prescribed in 
3416.701: 

NEGOTIATED OVERHEAD RATES—FIXED (AUG 
1987) 

(a) Notwithstanding the provisions of the 
clause entitled ‘‘Allowable Cost and Pay-
ment’’, the allowable indirect costs under 
this contract shall be obtained by applying 
negotiated fixed overhead rates for the appli-
cable period(s) to bases agreed upon by the 
parties, as specified below. A negotiated 
fixed rate(s) is based on an estimate of the 
costs which will be incurred during the pe-
riod for which the rate(s) applies. If the ap-
plication of the negotiated fixed rates(s) 
against the actual bases during a given fiscal 
period produces an amount greater or less 
than the indirect costs determined for that 
period, the greater or lesser amount(s) will 
be carried forward to a subsequent period. 

(b) The contractor, as soon as possible but 
no later than six months after the close of 
its fiscal year, or such other period as may 
be specified in the contract, shall submit to 
the contracting officer or the duly author-
ized representative, with a copy to the cog-
nizant audit activity, a proposed fixed over-
head rate or rates based on the contractor’s 
actual cost experience during the fiscal year, 
including adjustment, if any, for amounts 
carried forward, together with supporting 
cost data. Negotiation of fixed overhead 
rates, including carry-forward adjustments, 
if any, by the contractor and the contracting 
officer, or the duly authorized representa-
tive, shall be undertaken as promptly as 
practicable after receipt of the contractor’s 
proposal. 

(c) Allowability of costs and acceptability 
of cost allocation methods shall be deter-
mined in accordance with part 31 of the Fed-
eral Acquisition Regulation (FAR) in effect 
on the date of this contract. 

(d) The results of each negotiation shall be 
set forth in an amendment to this contract, 
which shall specify (1) the agreed fixed over-
head rates, (2) the bases to which the rates 
apply, (3) the fiscal year, unless the parties 
agreed to a different period, for which the 
rates apply, and (4) the specific items treated 
as direct costs or any changes in the items 
previously agreed to be direct costs. 

(e) Pending establishment of fixed over-
head rates for any fiscal year or different pe-
riod agreed to by the parties, the contractor 
shall be reimbursed either at the rates fixed 
for the previous fiscal year or other period or 
at billing rates acceptable to the contracting 
officer, subject to appropriate adjustment 

when the final rates for the fiscal year or 
other period are established. 

(f) Any failure of the parties to agree on 
any fixed rate or rates or to the amount of 
any carry-forward adjustment under this 
clause shall not be considered a dispute for 
decision by the contracting officer within 
the meaning of the Disputes clause of this 
contract. If for any fiscal year or other pe-
riod specified in the contract, the parties fail 
to agree to a fixed overhead rate or rates, it 
is agreed that the allowable indirect costs 
under this contract shall be obtained by ap-
plying negotiated final overhead rates, in ac-
cordance with the terms of the Allowable 
Cost and Payment clause, in effect on the 
date of this contract. 

(g) Submission of proposed fixed, provi-
sional, and/or final overhead rates, together 
with appropriate data in support thereof, to 
the contracting officer or the duly author-
ized representative and agreements on fixed, 
provisional, and/or final overhead rates en-
tered into between the contractor and the 
contracting officer or the duly authorized 
representative, as evidenced by negotiated 
overhead rate agreements signed by both 
parties, shall satisfy the requirements of 
paragraphs (b), (c), (d), and (e) of this clause. 

(End of clause) 

3452.227–70 Publication and publicity. 

As prescribed in 3427.470, insert the 
following clause in all solicitations and 
contracts other than purchase orders: 

PUBLICATION AND PUBLICITY (AUG 1987) 

(a) Unless otherwise specified in this con-
tract, the contractor is encouraged to pub-
lish and otherwise promote the results of its 
work under this contract. A copy of each ar-
ticle or work submitted by the contractor 
for publication shall be promptly sent to the 
Contracting Officer’s Technical Representa-
tive. The contractor shall also inform the 
representative when the article or work is 
published and furnish a copy in the published 
form. 

(b) The contractor shall acknowledge the 
support of the Department of Education in 
publicizing the work under this contract in 
any medium. This acknowledgment shall 
read substantially as follows: 

‘‘This project has been funded at least in 
part with Federal funds from the U.S. De-
partment of Education under contract num-
ber lllll. The content of this publica-
tion does not necessarily reflect the views or 
policies of the U.S. Department of Education 
nor does mention of trade names, commer-
cial products, or organizations imply en-
dorsement by the U.S. Government.’’ 
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(End of clause) 

3452.227–71 Paperwork Reduction Act. 

As prescribed in 3427.471, insert the 
following clause in all solicitations and 
contracts: 

PAPERWORK REDUCTION ACT (AUG 1987) 

(a) The Paperwork Reduction Act of 1980 
(Pub. L. 96–511) applies to contractors that 
collect information for use or disclosure by 
the Federal Government. 

If the contractor will collect information 
requiring answers to identical questions 
from 10 or more people then no plan, ques-
tionnaire, interview guide, or other similar 
device for collecting information may be 
used without first obtaining clearance from 
the Deputy Under Secretary for Management 
(DUSM) or his/her delegate within the De-
partment of Education (ED) and the Office of 
Management and Budget (OMB). Contractors 
and Contracting Officers’ Technical Rep-
resentatives shall be guided by the provi-
sions of 5 CFR part 1320, Controlling Paper-
work Burdens on the Public, and seek the ad-
vice of the Department’s Paperwork Clear-
ance Officer to determine the procedures for 
acquiring DUSM and OMB clearance. 

(b) The contractor shall obtain the re-
quired DUSM and OMB clearance through 
the Contracting Officer’s Technical Rep-
resentative before expending any funds or 
making public contacts for the collection of 
information described in paragraph (a) of 
this clause. The authority to expend funds 
and proceed with the collection shall be in 
writing by the contracting officer. The con-
tractor must plan at least 120 days for DUSM 
and OMB clearance. Excessive delay caused 
by the Government which arises out of 
causes beyond the control and without the 
fault or negligence of the contractor will be 
considered in accordance with the Excusable 
Delays or Default clause of this contract. 

(End of clause) 

3452.227–72 Advertising of awards. 

As prescribed in 3427.472, insert the 
following clause in all solicitations and 
contracts other than purchase orders: 

ADVERTISING OF AWARDS (AUG 1987) 

The contractor agrees not to refer to 
awards issued by the Department of Edu-
cation in commercial advertising in such a 
manner as to state or imply that the product 
or service provided is endorsed by the Fed-
eral Government or is necessarily considered 
by the Government to be superior to other 
products or services. 

(End of clause) 

3452.228–70 Required insurance. 
As prescribed in 3428.370, insert the 

following clause in all solicitations and 
resultant cost-reimbursement con-
tracts: 

REQUIRED INSURANCE (AUG 1987) 

(a) The contractor shall procure and main-
tain such insurance as required by law or 
regulation, including but not limited to the 
requirements of FAR subpart 28.3 or by the 
written direction of the contracting officer. 
Prior written approval of the contracting of-
ficer shall be required with respect to any in-
surance policy the premiums for which the 
contractor proposes to treat as a direct cost 
under this contract and with respect to any 
proposed qualified program of self-insurance. 
The terms of any other insurance policy 
shall be submitted to the contracting officer 
for approval upon request. 

(b) Unless otherwise authorized in writing 
by the contracting officer, the contractor 
shall not procure or maintain for its own 
protection any insurance covering loss or de-
struction of or damage to Government prop-
erty. 

(End of clause) 

3452.232–70 Prohibition against the 
use of ED funds to influence legisla-
tion or appropriations. 

The following clause is to be used in 
accordance with 3432.770: 

PROHIBITION AGAINST THE USE OF ED FUNDS 
TO INFLUENCE LEGISLATION OR APPROPRIA-
TIONS (APR 1987) 

No part of any funds under this contract 
shall be used to pay the salary and expenses 
of any contractor, or agency acting for the 
contractor, to engage in any activity de-
signed to influence legislation or appropria-
tions pending before the Congress. 

(End of clause) 

3452.232–71 Incremental funding. 
As prescribed in 3452.771, insert the 

following provision in solicitations: 

INCREMENTAL FUNDING (AUG 1987) 

(a) Sufficient funds are not presently avail-
able to cover the total cost of the complete 
project described in this solicitation. How-
ever, it is the Government’s intention to ne-
gotiate and award a contract using the incre-
mental funding concepts described in the 
clause titled ‘‘Limitation of Funds’’ in FAR 
52.232–22. Under that clause, which will be in-
cluded in the resultant contract, initial 
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